
MAINTENANCE AGREEMENT

THIS MAINTENANCE AGREEMENT (this “Agreement”) is made as of the _____ day of ________, 20___ by and between __________________ Association, Inc., a Florida not-for-profit corporation (“Association”), and _______________________, a Florida __________ (“Contractor”).  Association and Contractor shall hereafter be referred to collectively as the “Parties”.

RECITALS

A. Association is the entity responsible for the operation and maintenance of that certain residential community known as ____________________________, located in __________ County, Florida (the “Community”), being developed by _____________________, (“Developer”).

B. Association desires to retain Contractor, and Contractor desires to be retained, for certain maintenance Work (as hereinafter defined) in connection with the Community.  

C. Contractor has represented to Association that Contractor has the ability and expertise to provide the Work.

D. The Parties desire to enter into this Agreement in connection with Contractor’s performance of the Work.

NOW, THEREFORE, in consideration of the premises, and other good and valuable consideration, the receipt, adequacy and sufficiency of which are hereby acknowledged, and in further consideration of the mutual covenants and agreements hereinafter set forth, the Parties hereby agree as follows: 

1. Recitals
.  The foregoing Recitals are true and correct and are incorporated into and form a part of this Agreement.

2. Work
.  The term "Work" shall mean the furnishing and performance of all labor and materials by Contractor, at or for the benefit of the Association and/or the Community, which is within the general scope of this Agreement and which Work, including the schedule of the performance of the same, is more particularly described on Exhibit A attached hereto.  All Work shall be completed strictly in accordance with the requirements of this Agreement without an increase in price.  Contractor acknowledges and agrees that Association, upon twenty four (24) hours written notice to Contractor, shall have the right to modify and/or change the specifications of the Work at any time in its sole and absolute discretion and any changes in price resulting from such modification shall be added or subtracted, as applicable, from the compensation described in Exhibit B.

3. Contractor’s Duties
.  Contractor acknowledges and agrees that Contractor shall perform the Work using the highest level of skill, diligence and care, and further agrees to furnish, provide and/or procure the following, at its sole cost and expense, in its performance of the Work including, but not limited to:

3.1 all labor, supervision, materials, tools and equipment necessary to perform the Work;

3.2 all necessary licenses, permits and certificates necessary to perform the Work;
3.3 all insurance necessary or required by Association in Association’s sole and absolute discretion. 

4. Compliance by Contractor
.  Contractor shall, at its sole cost and expense, comply with all federal, state and local statutes, ordinances, laws, executive orders, rules, regulations and orders as may be applicable to it and to the Work or the performance thereof including, but not limited to, those relating to occupation, environment, hazardous materials, safety, wages, discrimination and equal employment opportunity and pay any fines or penalties imposed for any violations thereof (collectively, the "Legal Requirements"). Contractor shall promptly correct within twenty four (24) hours of receipt of written notice from Association any violations of the Legal Requirements committed by Contractor, its agents, servants and employees. Contractor shall receive and respond to, and shall defend, indemnify and save harmless Association, as well as anyone to whom Association is obligated, and their directors, officers, agents, servants and employees from and against any loss, liability, or expense arising from any such violations and any citations, assessments, fines or penalties resulting from any violations of the Legal Requirements. Without limiting the foregoing, Contractor will appear at hearings, proceedings and/or in court and consent to its substitution as a party defendant in respect to all summonses and claimed violations arising out of or relating to the Work. Contractor shall comply with and cooperate with all Legal Requirements, including but not limited to OSHA requirements. 

5. Contractor’s Obligations
.  Contractor agrees that it shall be solely responsible for the prevention of accidents to workers engaged upon, or in the vicinity of, the Work. Contractor has the sole responsibility for maintaining the safety and loss prevention programs covering all Work performed by Contractor and its subcontractors (if any). Contractor shall establish and implement safety measures, policies and standards conforming to those required or recommended by governmental or quasi governmental authorities having jurisdiction and by Association. Contractor shall comply with the reasonable recommendations of insurance companies providing coverage to Contractor and shall stop any part of the Work that Association, in its sole and absolute discretion, may deem unsafe. Association's failure to stop Contractor's unsafe practices shall not relieve Contractor of its responsibility therefore. Contractor shall continuously protect the Work and others from damage, injury, or loss arising in connection with Contractor's performance of the Work.  Contractor shall enforce Association's rules and regulations which may in any way affect the Work or the conduct of Contractor and/or Contractors employees, subcontractors and/or agents. Contractor, as necessary for the Work, shall erect proper barricades and other safeguards, and post danger signs and other warnings as warranted by hazardous and existing conditions.  Contractor shall promptly, but in no event more than 24 hours, report in writing to Association and Contractor's insurance carriers all accidents arising out of, or in connection with, the performance of the Work, whether on or off of Association property, which caused death, bodily injury or property damage, giving full details and statements of witnesses. In addition, if death or serious injuries or serious damages occur, the incident shall be reported to Association immediately by telephone or in person. ALL INCIDENTS OF ANY NATURE, NO MATTER HOW SMALL, ARE TO BE REPORTED TO THE INSURANCE CARRIER AND ASSOCIATION WITHIN TWENTY-FOUR (24) HOURS OF THEIR OCCURRENCE.

6. Independent Contractor
.  Contractor is and shall be deemed an independent contractor, and not an employee or agent of Association.  Contractor shall be free to contract for similar services to be performed for other entities, wherever located, while it is under contract with Association.  Contractor agrees that it shall not represent itself as an employee or agent of Association or enter into any contracts or agreements on behalf of Association.

7. Term
.  This Agreement shall commence on the _____ day of _______, 20___, and shall continue in effect for a term ending one (1) year thereafter (the "Term"), unless terminated sooner in accordance with the provisions hereof.  If not terminated as provided herein, this Agreement shall automatically renew for additional one year terms (each a “Renewal Term”) upon the expiration of each Term or Renewal Term, respectively.  

8. Schedule
.  As further detailed in Exhibit A attached hereto, the Work shall be performed during regular business hours and during scheduled times to be agreed upon by and between Association and Contractor; provided however, in the event of emergency or when necessary to perform the Work in accordance with the requirements of this Agreement (including all exhibits), Work shall be performed at Contractor's sole cost and expense by means of overtime, Saturdays, Sundays, holidays, and at other times, if permission to do so has been obtained in writing from Association. 

9. Compensation
.  As compensation for the exacting performance and timely completion of the Work and performance of all duties, obligations and responsibilities of Contractor under this Agreement, Association shall pay Contractor the amounts, on those certain dates, as described in Exhibit B attached hereto.  Contractor acknowledges and agrees that no payment made under or in connection with this Agreement shall be conclusive evidence of the proper performance of the Work, in whole or in part, and no such payment shall release Contractor from any of its obligations under this Agreement; nor shall use by Association constitute acceptance of the Work or any part thereof.  Additionally, no payment shall be construed to be acceptance of defective, faulty or improper Work. 

10. Payment of Suppliers and Subcontractors
.  Contractor shall promptly pay each of its subcontractors (if any) and suppliers, upon receipt of payment from Association, the amount to which said subcontractors and suppliers are entitled. Contractor, by appropriate agreement with each of its subcontractors (if any) and suppliers, shall require each of its subcontractors to make payment to its sub-subcontractors (if any) in similar manner. Contractor shall indemnify, defend and hold harmless Association from and against any and all failures arising out of Contractor's failure to make payments to its subcontractors and suppliers as provided herein.

11. Material Prices
.  If, during the time for performance of the Work, the price of any commodity or material applicable to the Work increases, Contractor shall absorb any and all escalation in price.  All decreases in prices of the foregoing shall be passed on as saving to Association.

12. Right of Access
.  Contractor shall have access to the common areas and/or common elements at all reasonable times as may be necessary in its performance of the Work.  Contractor shall have no right to access any homes, units and/or lots without the prior written consent of Association, unless otherwise specified in Exhibit A hereto.

13. Insurance
.  Upon execution of this Agreement, Contractor agrees to provide a certificate of insurance naming Association and Lennar as an additional insured prior to commencing performance of the Work.  Contractor agrees to maintain, at its sole and absolute cost and expense, the insurance coverages required by Association, as the same are more particularly described in Exhibit C hereto. The insurance described herein shall provide coverage for Contractor’s indemnification obligations set forth herein.  None of the insurance coverage required by this Agreement shall be terminated or modified without the prior written consent of Association. 

14. Termination
.  This Agreement may be terminated (a "Termination"), with or without cause, by Association upon thirty (30) days written notice to Contractor; or by Contractor, with or without cause, upon sixty (60) days written notice.  Upon the effective date of any termination or cancellation (the "Termination Date"), the Association shall not be obligated for any additional or further compensation to Contractor, but shall only be responsible for all accrued and unpaid compensation due to Contractor up to, and including, such Termination Date. 
15. Indemnification
.  Contractor shall indemnify, defend and hold Association and Lennar harmless from and against any and all liability, suits, claims, actions, causes of action, costs and expenses, including reasonable attorney’s fees, which may be claimed against Association due to Contractor’s duties hereunder.  Contractor shall be liable for any error of judgment or for any mistake of fact or law or for anything which it may do or refrain from doing in its capacity hereunder including cases of Contractor’s misconduct or negligence.  Contractor shall indemnify, defend and hold Association and Lennar harmless from and against any and all liability, suits, claims, actions, causes of action, costs and expenses, including reasonable attorney’s fees, arising out of Contractor’s negligence or misconduct, or negligence or misconduct of Contractor’s employees, subcontractors and/or agents.  

16. Notices
.  All notices or other communications permitted or required hereunder shall be in writing and shall be effective upon receipt or refusal of delivery when sent by the United States mail, with proper postage prepaid, certified mail, return receipt requested, or by personal delivery courier, or by a well recognized overnight courier service, and addressed as follows:

If to the Association:

_______________________ Association, Inc.


c/o Brady Lefere, Lennar Homes, LLC

4600 West Cypress St. Ste 200
Tampa, FL 33607
If to Contractor:

_______________, Inc.
c/o________________________
___________________________
________________________
or to such other address as either party shall, from time to time, designate for itself, in writing, to the other party, provided that notice of any change of address shall not be effective until received.

17. Arbitration
.  All claims disputes and other matters in question between the parties to this Agreement arising out of or relating to this Agreement or the breach thereof, shall be decided by mandatory and binding arbitration in accordance with the rules of the American Arbitration Association (“AAA”) currently in effect unless the parties mutually agree otherwise.  The following procedures shall apply:

17.1
Demand for arbitration shall be filed in writing with the other party to this Agreement and with the AAA.  A demand for arbitration shall be made within a reasonable time after the claim, dispute or other matter in question has arisen.  In no event shall the demand for arbitration be made after the date when instructions of legal or equitable proceedings based on such claim, dispute or other matter in question would be barred by the applicable statute of limitations.

17.2
No arbitration arising out of or relating to this Agreement shall include, by consolidation, joinder or any other manner, an additional person or entity not a party to this Agreement, except by written consent containing a specific reference to this Agreement signed by the parties hereto and any other person or entity sought to be joined.  Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question not described in the written consent or with a person or entity not named or described therein.  The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly consented by the parties to this Agreement shall be specifically enforceable in accordance with applicable law and any court having jurisdiction thereof.

17.3
The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.
17.4
All filing fees and AAA costs associated with the arbitration itself shall be paid for by the party who files the notice of arbitration; provided, however, that all such expenses shall be recovered by the filing party in the event said party prevails.  Any issues regarding who is the prevailing party shall be determined by the arbitration panel.  The prevailing party also shall recover from the non-prevailing party all attorneys’ fees and costs, including fees and costs for legal assistants and expert witnesses, and including all fees and costs incurred relative to any challenge or appeal of the arbitration award, or confirmation by a court of law.

17.5
If and only to the extent a matter arising under this Agreement cannot be resolved by arbitration pursuant to this Section, the prevailing party shall be entitled to collect from the non-prevailing party reasonable attorneys’ fees and costs at the trial level and at all levels of appeal.  The parties hereby submit to the jurisdiction of the Civil Courts of the State of Florida and the United States District Courts located in the State of Florida in respect of any suit or other proceeding brought in connection with or arising out of this Agreement and venue shall be in the county in which the Community is located.

18. Miscellaneous
.  

18.1 In the event that any term, provision, or part of this Agreement is held to be illegal, invalid or unenforceable, such term, provision, or part shall be deemed severed from this Agreement and the remaining terms, provisions and parts shall remain unaffected thereby. Where the context requires, neutral terms used herein shall include the masculine and feminine, and singular terms shall include the plural, and vice versa.

18.2 This Agreement (including all exhibits hereto) embodies the entire agreement of the Parties and supersedes all prior negotiations, agreements and understandings relating to the subject matter hereof. Contractor agrees that any claims against Association, irrespective of an alleged breach by Association of this Agreement, shall be based, nonetheless, upon this Agreement and the compensation detailed in Exhibit B hereto, and shall in no event be based upon an asserted fair and reasonable value of the Work performed.

18.3 This Agreement may not be changed, amended or modified in any way except as herein provided or by mutual written agreement signed by the Parties. No requirement of this Agreement may be waived except by written notice signed by each Party hereto. 

18.4 As to any claim which arises out of Contractor's performance which is also caused by the acts or omissions of any third party, Contractor's liability hereunder shall be joint and several.

18.5 The failure of Association to insist upon performance or strict performance of the terms, covenants or conditions of this Agreement shall not be deemed a waiver of any rights or remedies that Association may have, shall not be deemed to constitute an amendment of this Agreement, and shall not be deemed a waiver of any subsequent breach by Contractor of any of the terms, covenants, or conditions of this Agreement.

18.6 Except as otherwise provided herein, no provision of this Agreement shall in any way inure to the benefit of any third party (including the public at large) so as to constitute any such person as a third party beneficiary of this Agreement or of anyone or more of the terms hereof or otherwise give rise to any cause of action in any person not a party hereto.

18.7 The captions of the Sections in this Agreement are inserted only as a matter of convenience and are for reference and in no way define, limit or describe the scope of any section, article or paragraph herein.

18.8 This Agreement shall not be construed more strictly against one Party than against the other Party by virtue of the fact that initial drafts may have been prepared by counsel for one of the parties hereto, it being recognized that this Agreement is the product of extensive negotiations between the Parties.

18.9 Contractor acknowledges and agrees that it has an obligation to retain an attorney in order to confirm the validity and consequences of this Agreement.  Contractor acknowledges that it has sought and received legal advice regarding this Agreement or has made an affirmative decision not to seek such legal advice.  Accordingly, Contractor agrees that its execution of this Agreement shall constitute a waiver of Contractor from taking the position that any provision herein was not understood and/or agreed to by the Parties. This acknowledgement and waiver is intended to be as broad and inclusive as permitted by the laws of the State of Florida.

18.10
This Agreement may be executed in counterparts and/or by facsimile, a complete set of which shall be deemed an original, but all of which will constitute the same Agreement.

IN WITNESS HEREOF, the parties hereto have executed this Agreement the day and year first written above. 

	CONTRACTOR:

___________________________________, a Florida ___________________________
	
	 ASSOCIATION:

__________________________ASSOCIATION, INC., a Florida not-for-profit corporation

	
	
	

	By:
	
	
	 By:
	

	Name:
	
	
	 Name:
	

	Title:
	
	
	 Title:
	

	
	[SEAL]
	
	
	[SEAL]
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